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No. 9419

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kelj^gg, Josephine L. Kellogg, Laur-

ence SowLES and Martha Aldrich, do-

ing business under the firm name and

title of Cache Creek Mining Company,

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit.

May it pleuse the Court:

The appellant above named hereby petitions for a

rehearing of the appeal in the above entitled action.

We respectfully request that this Honorable Court

grant a rehearing, and in support therof urge the

following

:



THE COURT'S OPINION AND DECISION IS VIOLATIVE
OF DUE PROCESS.

The lower Court, after the cause had been sub-

mitted for decision and on making its decision, said:

''The Court is not going to hold the parties to

the pleadings in this case. The Court is doubtful

if the Complaint states a cause of action and
whether or not the Court under the Affirmative

Defense could give the defendant any relief.

"The Court is going to supplement the plead-

ings by the evidence and decide this case under

the evidence rather than on the formal pleadings

made by the parties." (Tr. p. 104.)

We submit that the pleadings must present the

issues and that the defendant cannot be bound beyond

the allegations in the complaint.

This Court in its opinion in the instant case says

:

"We here treat the complaint as amended to

conform to the proof." (Appendix, p. v.)

Our claim is that this Court may not: "here treat

the complaint as amended to conform to the proof."

We urge that the complainant is the only one, with

the consent of the Court and before submission,

privileged to amend his pleading and no amended

complaint was ever filed.

Pleadings are the allegations made by the parties

to a civil or criminal case, for the purpose of

definitely presenting the issues to be tried, and to

determine between them.

Tucker v. U. S., 151 U. S. 164.



We respectfully suggest that no Court has power

to create or assume issues to be tried.

We submit that such rulings are in excess of the

trial Court's and this Court's jurisdiction and that

neither have such authority.

Such an Act by this Court is in violation of ''An

Act to create a legislative assembly in the Territory

of Alaska to confer legislative power thereon and for

other purposes." (August 24, 1912, c. 387, sec. 1, 37

Stat. 512, et seq. 48 U. S. C. A. 21 et seq.)

Acting under Article IV, Section 3, Clause 2 of

the Constitution of the United States, the Congress

gave to the legislature of the Territory of Alaska the

power to legislate extending "to all rightful subjects

of legislation not inconsistent with the Constitution

and laws of the United States * * *" (August 24,

1912, c. 387, sec. 9, 37 Stat. 514, 48 U. S. C. A. 77.)

The practice, pleadings and forms and modes of

proceedings of the territorial Courts, as well as their

respective jurisdictions, were intended by Congress

to be left to the legislative action of the territorial

assemblies and to the regulations which might be

adopted by the Courts themselves.

Honihmkle v. Toombs, 18 Wall. 652, 21 L. Ed.

966.

This power the Territorial Legislature exercised

when it adopted Section 3456 Compiled Laws of

Alaska, 1933, as follows, to wit:



'*ATTuenidments allowed by Court before trial or

submission.

The Court may, at any time before trial, in

furtherance of justice, and upon such terms as

may be proper, allow any pleading or proceeding

to be amended by adding the name of a party,

or other allegation material to the cause, and in

like manner and for like reason it may, at a/ny

time before the cause is submitted, allow such

pleading or proceeding to be amended by strik-

ing out the name of any party, or by correcting

a mistake in any other respect, or when the

amendment does not substantially change the

cause of action or defense, by conforming the

pleading or proceedifig to the facts proved. (924

C. L. A.)" (Italics ours.)

This section has been interpreted in the following

cases

:

''At the close of the plaintiff's case with the

permission of the Court, an amended complaint

was filed which differed from the original com-

plaint in designating the instrument signed by

the appellant as an 'option' to purchase instead

of a 'defeasance', but it prayed the same relief

as did the original complaint, that is, specific

performance."*******
a* * * ^ court may, in its discretion permit

amendment at any time before or during trial

* * *" (Italics ours.)

Hoogendom v. Daniel et at., 3 Alaska Fed. 481,

178 F. 765.



'*It is assigned as error that the court per-

mitted the defendant below to amend its answer

after trial of the case but before the court took

the matter under advisement * * *"*******
'*While under the view we take this (allegation

of the amended answer) became immaterial, still

the action of the court in allowing such an amend-

ment was clearly within the exercise of sound

discretion. Carter's Alaska Code, pt. 4, 92."

Ebner Gold Min. Co. v. Alaska Juneau G. M,

Co., 4 Alaska Fed. 181, 189; 210 F. 599.

''It is assigned as error that the Court below

over-ruled the defendant's motion, made at the

close of the testimony, for leave to file an

amended and supplemental answer * * * It is

within the discretion of the trial Court to permit

an answer after the conclusion of the testimony

to set up additional defenses to meet the evidence.

Ebner Gold Min. Co. v. Alaska Juneau Cold

Mining Co., 210 F. 599, 127 C. C. A. 235. And
the discretion of the trial Court in ruling on such

proposed amendments is subject to review in

proper cases of its abuse. Coeur d'Alene Lumber
Co. V. Thompson, 215 F. 8, 131 C. C. A. 318,

L. R. A. 1915 A. 731.*******
''Under the evidence adduced and the facts as

they were shown at the close of the testimony, we
are of the opinion that the trial court did not

abuse discretion in denying the motion."

Ames V. Sullivan, 4 Alaska Fed. 426, 235 F.

880.



There is, of course, no conflict between Section

3456 of the Compiled Laws of Alaska 1933, and the

Rules of Practice for the Courts of Equity, promul-

gated by the United States Supreme Court November

4, 1912, as Amended March 15, 1928.

''Rule 19—After pleading filed by any defend-

ant, plaintiff may amend only by consent of the

defendant or leave of the court or judge.

Rule 32—In every case where an amendment
to the bill shall be made after answer filed, the

defendant shall put in a new or supplemental

answer within ten days after that on which the

amendment or amended bill is filed unless the

time is enlarged or it is otherwise ordered by a

judge of the Court; and upon a default the like

proceedings may be had as upon an omission to

put in an answer."

There is nothing in said rules which gives this Court

the power or right to amend pleadings on appeal.

While it may be argued that Rule 15 (b) of the

Rules of Civil Procedure adopted by the United

States Supreme Court pursuant to the Act of June

19, 1934, Ch. 651, in effect gives this Court the power

so to "treat the complaint" such an effort is useless

in that the Rules of Civil Procedure do not apply

to the Territorial Courts or appeals therefrom.

"The term 'District Courts of the United

States' as used in the rules without an addition

expressing a wider connotation, has its historic

sig-nificance. It describes the constitutional courts

created under Article 3 of the Constitution. Courts

of the Territories are legislative courts, properly

speaking, and are not district courts, of the United



states. We have often held that vesting a terri-

torial Court with, jurisdiction similar to that

vested in the District Courts of the United States

does not make it a 'District Court of the United
States.' (Citing cases.)

"Not only did the promulgating order use the

term District Courts of the United States in its

historic and proper sense, but the omission of

provision for the application of the rules to the

territorial courts and other courts mentioned in

the authorizing act clearly shows the limitation

that was intended."

MooUni V. U. S., 303 U. S. 201, 82 L. ed. 748.

See also—Note (1) in Bolander v. Godsil, No. 9374,

decided by this Court December 30, 1940.

The fact is that in the instant case the com])laint

was never amended to conform to proof nor was any

attempt made by anyone so to amend it.

The only power to ame^id the complaint in the in-

stant case is found in Section 3456 of the Compiled

Latvs of Alaska, 1933, and that section requires that

the amendment must be made before submission of the

cause.

That was not done here.

We think that because of the applicable statutes and

rules there has been a direct denial of due process in

the instant case and that it constitutes in addition the

taking of valuable property without due process of

law.
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WE SUGGEST THAT IN THE OPINION IN THIS CASE THAT
VAN DYKE V. MIDNIGHT SUN MINING & DITCH COMPANY
HAS BEEN MISAPPLIED.

The Court in its opinion herein cites Van Dyke v.

Midnight Sun Co., 177 Fed. 85, and we urge that it is

not stare decisis in the instant litigation as the only

issue there was as to eminent domain, though there is

dicta concerning the rights of appropriators.

We, of course, are here contending for the doctrine

of appropriation of water by miners by its use, and

for the principles laid down in the Midnight Sim case

by the Circuit Court of Appeals that such use should

be protected, but which were not applied in the instant

case as to the first use. That case states

:

''There is nothing, however, in the evidence,

nor, indeed, in the pleading of the plaintiffs in

error, tending to show the amount of the water

in the creek they had diverted for beneficial pur-

poses prior to the appropriation under which the

defendant in error claims. Inasmuch as the stat-

utes of Alaska make no provision res])ecting the

necessity of either the posting or recording of

notices of appropriation of waters upon the public

land, we think no such notice essential to the valid-

ity of a bona fide diversion of such waters for a

beneficial use in Alaska, and therefore, in the final

judgment to be entered in this cause, care should

be taken to provide that it be without prejudice

to any rights the plaintiffs in error may be able

to establish to any of the waters of HuiTali creek

by virtue of any appropriation made by them, or

those mider whom they claim, for beneficial uses,

prior to the appropriation under which the de-

fendant in error holds." (Italics ours.)



In the decree in the instant case such a provision

for protecting the appropriation of water used by the

defendant miners on Nugget Creek does not appear.

Their rights should be preserved as all the evidence

shows at least some priority of use under the record

here necessarily and particularly^ prior to any appel-

lees claimed or any ditch appropriations.

We further urge that this record shows that Nugget

Creek was located and the water flowing therein used

for placer mining by old pioneer methods i)rior to 1906

by predecessors of defendant. (Tr. pp. 81, 82.)

In fact, the complaint herein alleges (par. 3) "That

the said Nugget Creek is a natural non-navigable water

course and is embraced throughout its length from

source to mouth by placer mining claims." (Tr. p. 8.)

Further, the complaint does ^ot even allege owner-

ship or the right to use the water. It simply says

plaintiff has been and is using water through a ditch

from Nugget Creek, but for how long and under what

appropriation, does not appear.

The evidence in the record shows use of the water

by ''shoveling in" mining by defendant and his prede-

cessors prior to 1905 and on thereafter continuously;

but even this priority is wiped out.

The Court in its opinion herein says

:

''Appellant's claims are riparian. Until 19o7

his operations and those of his predecessors had

been confined largely to ground sluicing—that is,

shoveling the gravel into sluice boxes and using

the creek water to wash it through.
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'

' The water so used appears to have been such as

flowed past the intake of the Price and Old Com-
pany ditches above. The evidence does not indi-

cate that such use originated as early as the ap-

propriation initiated by the predecessors of the

Company." (Appendix pp. iii-iv.)

We urge that no such deduction can be made from

the record in this case.

When appellee's rights originated is not shown.

Who the predecessors of plaintiff were is not

l)leaded, nor is there any deraignment of title.

Does the decree herein protect appellant's "shovel-

ing in" prior appropriation or ditch from No. 4 rights

in 1910? (Tr. p. 81.)

When and where did appellees originate rights

against claims No. 4 Above, No. 3 Above and No. 2

Above 1

No paper or other notice was given. No origin of

an estoppel at any particular date.

No adverse use was pleaded or proven.

The place of first use of water and how many claims

it diverted the flow of Nugget Creek away from, is not

pleaded and was not proven.

In fact, Nugget Creek might have been diverted up

to 1930 only so far as claim 5 Above, 6 Above or 7

Above was concerned and not have injured miners

working on 4 Above or below that on the Creek, and

further, for the purpose of meeting the suggestion in
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the instant opinion above quoted, the record shows

that there was at least another ditch on Nugget Creek.

Smith testified: "I first went to Nugget Creek in

the Spring of 1910 and engaged in mining operations

on No. 3 Above which I owned in partnership with

Robert Hugett. We took our water from No. 4 Above

Discovery and dug a ditch to convey it to No. 3''.

(Tr. p. 81.)

There was no contradiction of this testimony.

We therefore urge that the opinion in the instant

case when it states that "The evidence does not indi-

cate that such use originated as early as the appro-

priation initiated by the predecessors of the (yom-

pany" (Appendix p. iv) is in direct conflict with the

record.

As we understand the law:

(1) An appropriation by use is valid an(,l that the

right thereto initiates when the water is put to a bene-

ficial use;

(2) That an appropriation may be initiated by a

notice duly given and that the right to the use under

said notice, if the excavations looking to applying said

use is carried on with due diligence continuously until

completion, will relate back as ag-ainst subsequent ap-

propriators to the date of giving the notice and be

prior to an appropriation made subsequent to that

date.

But a notice is not in this case. There was no no-

tice pleaded or proved and therefore there was no

relation upon completion of the ditch back to the date
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of the notice. There was no proof as to marking a

ditch on the public domain—no stakes—no flags—or

when or for how long a ditch, or for how much water,

and therefore no application of a doctrine of relation

back can be applied here as no one was put upon

notice.

There is no allegation in the pleading fixing the date

or place of beginning or of ending the ditch, and there

was no proof as to when the ditch was started and as

to whether the excavation thereof was carried on with

due or any diligence and as to how much and where

the water was used, and when it was completed and

as to the claims of the ditch builders as to being prior

in point of time as to anyone.

No proof as to whether the ditch was started at

claim 9 Above and water used on claim 7 Above or

below. If used on 7 Above it would run in its natural

course down for use on claim 6 Above and 5 Above

or 4 Above and so on, and the owners of claim 6

Above, or 5 Above or 4 Above would not be injured

by the first user above them and neither would they

lose any rights. It was not until the ditch diverted

the flow around and away from the prior locators and

first users of water on the creek that the lower users

would be injured. These facts are not alleged or

proved.

Even if the prior users had the water diverted away

from their claims, when was this diversion and for

how long? Was it continuous and was the water ad-

versely used after the completion of the ditch for ten
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years so as to comply with the Alaska statute on ad-

verse possession? None of these essential facts were

alleged or proven.

The right by adverse use must be specially pleaded.

Weil on Water Rights, Sec. 579 (3d ed.) p. 533;

McKeohn v. NoHheni Pac. Ey., 45 Fed. 454;

State V. Quantic, 37 Mont. 32, 94 Pac. 491.

We think the facts as to adverse user as necessary

to be alleged as would be the description of a town lot

in an ejectment action.

In the present case no title was alleged or proven in

the appellee (plaintiff below).

The owTiership of water is the right to use it.

No notice of appropriation is required to appro-

priate water but if a notice is tiled and posted it may,

if due diligence is used in the work required to divert

and the diversion be actually made, relate the actual

appropriation back from the date of use to that of the

filing and posting of the notice. The same rule may

be applicable to marking on the groimd by stakes,

flags or monuments but no such proof was offered

here.

Actual prior use is necessary to create ownership.

Such prior right thus created can only be divested

by abandonment or by actual continuous adverse use

for the statutory period of ten years.

No notice of appropriation was filed by the appel-

lee, nor any actual notice posted. Its rights of com-

mencement of use could be fixed as to date only by a
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lawful use by it of the water against subsequent ap-

propriators after that date and as against the users

by adverse use for ten years, and no sucli proof is in

the record either in the allegations of the complaint

or the evidence.

The burden of proving an adverse uninterrupted use

of water is cast upon the party claiming it.

Gould on Waters, Sec. 341.

Evidence of a prescriptive right must be clear and

conclusive.

Morris v. Bear (Mont.), 140 Fed. 433;

Bauers v. Bull, 46 Ore. 60.

The right acquired by prescription is only commen-

surate with the right enjoyed. A mere scrambling

possession of the water gives no prescriptive right,

nor can this right be acquired if, during the time in

which such right is claimed to have accrued, there has

been an abundant supply of water in the stream for

all other claimants.

Union C. v. Dangherg, 81 Fed. 115.

The trial Court in its opinion said

:

*

' The volume of water used is so uncertain that

the Court cannot definitely determine the same,

except when used by Harper in 1932, 1933, 1934

and 1935." (Tr. p. 104.)

This Court in its opinion in the instant case states

:

"Exact measurements were not taken either of

the volume of water in the creek or of the quan-

tity used in the Company 's hydraulic operations. '

'

(Appendix p. iii.)
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It may not be practicable to obtain mathematical

exactness in measuring the flow of water, but a rea-

sonable approximation to substantial accuracy should

be aimed at in determining- controversies relating to

water supply or use.

Coombs V. Ditch Co., 17 Colo. 147, 154, 28 Pac.

966.

The testimony considered in its most favorable

aspect to the plaintiffs, was that in 1932, 1933 and

1934 (the years specified) plaintiffs were using two

three inch nozzles under a 325 foot head in a 14 gauge

pipe. Of course the volume all depended upon the

intake, the diameter of the pipe (skin friction there-

in) the bends and turns in the pipe and as to whether

the pii)e was welded and smooth inside riveted or

rusted or othei'wise constructed so as to make friction.

There is not a scintilla of evidence as to a measure-

ment upon which to base a decree for 360 inches of

water. Neither is it alleged or proven as to when the

use began or who were predecessors of plaintiff, and

no deraignment of title was shown from predecessoi*s.

All that can be drawn from the record is that the Old

Company Ditch was in operation as early as 1916,

but to what point and what claims did it divert from

and how much water ran through it, and where was

the discharge or point of use ?

The Price Ditch was operated by others as early as

1911. (Tr. pp. 81, 98.) Which ditch had the prior use

and for how much water—and as against whom was

its use continuous, adverse, or in common?
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Another ditch started on 4 Above and took water to

Three Above in 1910. (Tr. p. 81.)

An adverse use of water for the statutory period

must be open, notorious, peaceable, continuous and
under claim of right.

Mining Co. v. Dangherg, 2 Sawy. 450

;

Mining Debris Cases, 18 Fed. 753;

Winter v. Winter, 8 Nev. 192

;

Hustin V. Byhee, 17 Ore. 140;

Bell V. Kehl, 95 Cal. 606.

The right of the first appropriator is fixed by his ap-

])ropriation and when others locate upon the stream,

or appropriate the water, he cannot change his orig-

inal appropriation, or make any change in the channel

to their injury.

Union Co. v. Dangherg, 81 Fed. 115.

All that is alleged in the complaint in that regard

is as to a diversion above the intake of the Old Com-

pany ditch. (Par. V, Par. VIII, Complaint.)

It is not alleged, nor was it shown as to when low

water season begins or when it ends, or when was the

normal flow. (Par. VIII, Tr. p. 5.)

We submit that such allegations mean nothing.

What kind of "mining equipment'"? Rockers'?

Long Toms'? Jigs? Boxes or ground sluices? (Par.

VIII, Complaint, Tr. p. 5.)

In the opinion in the instant case it is stated that:

"The testimony tends to show that the Old Com-
pany ditch was the earliest on the stream, con-

struction of it having been commenced by ap-
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pellees' predecessors in interest about 1908, or

1909." (Appendix p. iii.)

In 1910 there was another ditch on the stream

actually constructed and in use from No. 4 Above to

No. 3 Above. (Tr. p. 81.)

Ever since the times when the public domain was

taken over by trespassers, all of the Pacific Coast

alluvials have been worked in the same old way, and

it takes water in a "shovel in" operation.

Colonel Mason with Lieutenant W. T. Sherman

(Sherman's March to the Sea) visited the scenes of

the earliest mining operations in California, and thus

pictured the situation:

''The entire gold district * * * is on land be-

longing to the U. S. It was a matter of serious

reflection with me how I could secure to the gov-

ernment certain rents or fees for the privilege of

procuring this gold; but upon considering the

large extent of country, the character of the

people engaged, and the small scattered force of

my command, I resolved not to interfere, but per-

mit all to work freely."

A decree granting relief must be based either on

the bill and the admissions of the answer, or on the

bill and the proof sustaining the cause made in the

bill.

A decree cannot be based on allegations without per-

tinent proof, nor on proof without corresponding al-

legations.

Street, Federal Eq. Pr. (Vol. 2) ; Sec. 1939, p.

1162.
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Every bill must contain in itself sufficient matter

ol fact to maintain plaintiff's case.

Harrison v. Mixon, 9 Pet. 483, at p. 503.

''Probata which do not conform to allegata can-

not be the ground for decision." (Id. p. 503.)

''The recovery must be had upon the case made
by the pleadings or not at all."

Grosholz V. Newman, 21 Wall. 481-488;

Baldwin v. Liverpool Land Globe Co,, 124 Fed.

208.

CONCLUSION.

We, therefore, respectfully pray that the decision

herein be set aside, a rehearing granted and that this

Court's mandate be stayed pending the determination

of such rehearing.

Dated, San Francisco,

January 8, 1941.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereb}^ certify that I am one of the attorneys for

appellant and petitioner in the above entitled cause

and that in my judgment the foregoing petition for

a rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is not

interposed for delay.

Dated, San Francisco,

January 8, 1941.

W. H. Metson,

Of Counsel for Appellant

and Petitioner.

(Appendix Follows.)
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Appendix

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9419

Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laur-

ence Sowies and Martha Aldrich,

doing business under the firm name

and title of Cache Creek Mining

Company,
Appellees.

Upon Appeal from the District Court for the

Territoiy of Alaska, Third Division

Before : Denman, Mathews and Healy, Circuit Judges.

Healy, Circuit Judge.

Appellees (here for convenience called the Com-

pany) sued to enjoin appellant from diverting the

waters of Nugget Creek in Yentna mining district,

Alaska, and from trespassing upon a ditch alleged to

be the property of the Company. From a decree in

the Company's favor this appeal is prosecuted.

The complaint contains in substance the following

averments: The Company owns placer claims on and
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adjacent to Nugget creek. It is engaged in hydraulic

mining on certain of ^hese claims and is using the

waters of the stream in its operations. The diversion

is accomplished through a ditch belonging to the

Company, known as the '*01d Company" ditch, and

the waters so diverted are necessary to the operations

desci*ibed. The Company owns a second ditch which

it is not presently using known as the "Price Ditch",

taken out on the opposite limit of the same stream at

a point above the intake of the Old Company ditch.

Appellant is engaged in placer mining on certain

claims below the source of these ditches and is con-

structing a flume to the intake of the Price Ditch and

other works to connect therewith, and is threatening

thereby to divert the creek waters to the irreparable

injury of the Company. There are other allegations

not here noticed. The complaint concludes with a

prayer for injunctive and for general equitable relief.

Appellant answered and the case proceeded to trial.

The evidence introduced on both sides was directed

toward the question of the relative priorities of the

parties in the stream; and it is plain that the cause

was tried and submitted on the theory that such was

the matter at issue between them. The court found

that the predecessors in interest of the Company, prior

to the year 1917, had appropriated the waters of the

creek and used the same in their mining operations to

the extent of 360 miner's inches, measured in accord-

ance with the California definition of the miner's inch,

and that such appropriation was prior to any made by

appellant. The decree granted the Company a prior
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right to this extent and enjoined appellant from di-

verting the waters of the stream in such manner as

to prevent the Company from exercising its right.

Ajjpellant was decreed to have rights in the stream to

the extent of 300 miner's inches, junior to the ap-

propriation of the Company.

It is urged that the evidence, does not support the

findings and decree, but we think otherwise. The testi-

mony tends to show that the Old Company ditch was

the earliest on the stream, construction of it having

been commenced by appellees' predecessors in interest

about 1908 or 1909. It has never been enlarged. The

ditch was in substantial use at an early date; and

certainly not later than 1916 the owners were divert-

ing through it and using in their operations the whole

of the normal flow of the creek. The same is true of

the Company's more recent use. The normal flow of

the stream (meaning apparently the average flow

during the mining season) was variously estimated by

the witnesses at from 300 to 900 miner's inches. Exact

measurements were not taken, either of the volume

of water in the creek or of the quantity used in the

Company's hydraulic operations. But scientific ac-

curacy is too much to expect in cases of this character

arising in that primitive country.

Appellant's claims are riparian. Until 1937 his op-

erations and those of his predecessors had been con-

fined largely to ground-sluicing—that is, shoveling the

gravel into sluice boxes and using the creek water to

wash it through. The water so used appears to have

been such as flowed past the intake of the Price and
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Old Company ditches above. The evidence does not

indicate that such use originated as early as the ap-

propriation initiated by the predecessors of the Com-

pany. The only conflict on this point concerns the

quantity of water originally diverted through the Old

Company ditch, appellant's witnesses testifying that

not more than 100 inches were taken through it in the

early years. However there is persuasive evidence of

a much more extensive use during that period. In

1938 appellant built a dam across the stream above

the intake of the Old Company ditch, currently in

use by appellees, and diverted water in such quantity

that the operations of the Company were practically

brought to a halt.

We turn to other arguments advanced by appellant.

He contends (1) that the complaint fails to state a

cause of action, (2) that there was no valid appro-

priation of water by the predecessors of the Company

for the reason that no notice of appropriation was

given, (3) that there was an abandonment of the ap-

propriation made by appellees' predecessors, and (4)

that appellant, as riparian owner, has a superior right

to the flow of the stream.

In the absence of appropriate attack upon it we

think the complaint must be held to state facts suffi-

cient to entitle appellees to some relief. There was no

objection to the introduction of evidence relative to

priorities. No motion was made at the conclusion of

the case directed toward the insufficiency of the plead-

ing. And, as already noted, the cause was tried and

submitted on the theory that the matter at issue was



the relative priorities of the parties in the stream. No
good (purpose would be served by sending the case

back. We here treat the complaint as amended to con-

form to the proof.

The principle of appropriation is applicable in

Alaska and riparian rights are not there recognized

in the absence of special statute. Van Dyke v. Mid-

night Sun Mining & Ditch Company, 177 Fed. 85. The

laws of the territory do not require the posting or

recording of notice of appropriation of water and

formal notice is not essential to the validity of an

appropriation. Van Dyke v. Midnight Sun Mining

& Ditch Company, supra.

On the question of abandonment, while the proof

does not go to the extent of showing a continuous and

uninterrupted user of the appropriated waters, neither

does it disclose an absence of user except perhaps dur-

ing brief periods of a year or two in the twenties.

Mere absence of evidence of user is not in itself proof

that rthe right has been abandoned. There was no

showing such as would support a finding to that effect.

A territorial statute enacted in 1917 (§367, Com-

piled Laws of Alaska, 1933) provides in substance

that the locator of a mining claim which includes

within its boundaries both banks of a stream shall, in

the absence of any prior location and appropriation

of the waters of such stream, be entitled as against

all subsequent appropriators to the use of as much
of the waters thereof as are necessary for the mining

of his claim. To a limited extent the statute enacts

the law of riparian rights. It is clear that the statute
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has no ex post facto force. Prior to its enactment, as

we have pointed out, the doctrine of riparian rights

did not apply in the territory.

Affirmed.

Mathews, Circuit Judge (dissenting) :

This appeal is from part of a decree—the part

which was in favor of appellees and against appellant.

That part of the decree was based on a finding that

appellees and their predecessors in interest made an

appropriation of the waters of Nugget Creek prior to

the year 1917. The finding was based on nothing at all.

Appellees did not allege, prove or attempt to prove

that they or their predecessors in interest ever made

an appropriation of the waters of Nugget Creek or

any part thereof. So much of the decree as is here

appealed from should be reversed.

(Endorsed) : Opinion and Dissenting Opinion.

Piled Dec. 10, 1940. Paul P. O'Brien, Clerk.


